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1. Introduction 
 

The Healthcare sector has seen tremendous growth in the past few decades owing to 

privatisation of healthcare and this has also led to a spike in the conflicts in the healthcare 

sector. The conflicts are not just in the nature of malpractice and negligence but also involves 

overpricing issues, surgical disputes, administrative conflicts. Litigation in the healthcare sector 

has witnessed a rise across countries. While it has not resulted in compensation or damages to 

the plaintiff always, it involves substantial legal costs in terms of attorney fees for the patient as 

well as the defendant. Further, the strict restrictions placed on doctors with regard to disclosure 

and admittance increases the possibility of doctors practising defensive medicine and patients 

filing claims in order to seek information.  

Alternative Dispute Resolution (ADR) has been introduced in different forms in multiple countries 

to reduce the number of claims, improve communication and arrive at an amicable settlement. 

Give below is a country wise analysis of the litigation statistics and ADR models that have been 

implemented to resolve the disputes. 

2. ADR Models in United States of America 
 

2.1. PROBLEMS WITH TRADITIONAL LITIGATION IN THE HEALTHCARE SECTOR 

 

• The current tort system is extremely expensive with estimated direct costs of $76 to 

$122 billion per year. Over 60% of lawsuits are summarily dismissed as having no merit, 

yet still cost up to $80,000 to defend. When cases do go to trial, they are lengthy with 

average trial lengths of 5 years and have less than 10% success rates for the plaintiff.1 

• Only 3% of those truly injured by medical negligence actually sue. The uninjured sue and 

the injured do not. Furthermore, the money does not even go to the plaintiffs. Only 28 

cents of every dollar actually makes it to the plaintiff even when successful and the 

majority of the awards go to the attorneys.2 

• Critics of the USA malpractice system note that it contributes to defensive medicine: 

defined as medical care provided to patients solely to reduce the threat of malpractice 

liability. It is a major cause of increasing indirect healthcare costs.3  

• In Pennsylvania, more than 90% physicians reported sometimes or often practising 

defensive medicine. 

• In Massachusetts, more than 80% of physicians report practising the same along with 

30% of imaging studies and 13% of hospital administration defensively motivated. 

• In a national survey of USA physicians, over 60% reported ordering diagnostic tests solely 

to reduce liability.4 

• This contributes to poor communication between the patient and doctor as the doctors 

are concerned about a lawsuit and end up not disclosing all the information or facts to 

the patient/relatives in cases of adverse events and the patients then resort to 

                                            
1 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3314770/pdf/11999_2011_Article_2206.pdf  
2 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3314770/pdf/11999_2011_Article_2206.pdf  
3 BMJ 2015;351:h5516 doi: 10.1136/bmj.h5516 < 
https://www.bmj.com/content/bmj/351/bmj.h5516.full.pdf>  
4 Carrier ER, Reschovsky JD, Mello MM, Mayrell RC, Katz D. Physicians’ fears of malpractice lawsuits 
are not assuaged by tort reforms. Health affairs 2010;29:1585-92. 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3314770/pdf/11999_2011_Article_2206.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3314770/pdf/11999_2011_Article_2206.pdf
https://www.bmj.com/content/bmj/351/bmj.h5516.full.pdf
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malpractice claims to seek answers.5 The traditional legal system requires them to say 

nothing, admit to nothing and accept no blame. 

• Three periods of “crisis” leading to soaring medical malpractice costs occurred in the 

1970’s, the mid-1980’s and into the 1990’s and again in the mid-2000’s.6 Legislatures 

believed that large jury awards led to rapid growth in physician malpractice insurance 

premiums and in some states threatened specialty care. They responded by 

implementing forms of alternative dispute resolution as well as tort reform to control the 

risk and costs of large jury verdicts. They also shortened statutes of limitation, caps on 

damages and mediation and binding arbitration as a favoured means of settlement.7 The 

stringent requirements placed on physicians in respect of acknowledging 

liability/disclosure and apology made the situation worse as patients/relatives often only 

looked for closure in case of adverse events and not punishment.  

2.2. DIFFERENT MODELS OF ALTERNATIVE DISPUTE RESOLUTION (ADR) IN HEALTHCARE 

The statutory reforms brought in by states varies from state to state but they typically involve 

informal as well as formal means of ADR from early disclosure, apology programs, mediation to 

binding arbitration. This section discusses a few of the successful models of mediation adopted 

by hospitals and their efficacy.8 

This data is part of an articles that discusses the merits of ADR in healthcare as a way of 

increasing disclosure and communication and improving patient safety. (2008, Patient Safety 

and Quality Healthcare) 

Mediation 

Mediation has certain unique benefits in comparison to both litigation and arbitration. While 

being a more cost and time effective solution, it is also particularly suited to medical malpractice 

disputes as they are facilitated by specially qualified experts who understand the nuances of 

medical disputes better than a jury.  

It also helps preserve the doctor-patient relationship which is impossible in an adversarial 

system. Most cases of medical negligence are to fulfil the patients’ need to know the cause, an 

apology and an assurance of it never occurring again. These are specifically possible in 

mediation. When mediation is conducted early in the dispute resolution process, 80% of the 

cases that would otherwise be litigated are settled; and parties are responsible only for the 

preparation and costs equivalent to paying for a single deposition.9 

Mediation boasts of 75-90% success in avoiding litigation, with earlier disclosure and apology 

programs reporting 50-67% success in reducing litigation.10 

According to one survey of 13 ADR organizations, the average length of mediation is only 1 to 3 

days with cases closing from start to finish between 85 and 165 days By comparison, it is not 

unusual for a litigated case to take 5 years or more to resolve. Attorney fees are also sharply 

                                            
5 Singapore Med J 2017; 58(12): 681-684 doi: 10.11622/smedj.2017073  
6T. Allan Heller: An Overview of Medical Malpractice Law in the United States Including Legislative 
and the Health Care Industry’s Responses to Increased Claims  
7 Scott Forehand, Helping the Medicine Go Down: How a Spoonful of Mediation Can Alleviate the 
Problems of Medical Malpractice Litigation, 17 OHIO ST. J. ON DISP. RESOL. 907, 912-13 (1999). 
8 https://www.psqh.com/julaug08/resolution.html  
9 https://cardozojcr.com/vol7no2/CAC203.pdf 
10 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3314770/pdf/11999_2011_Article_2206.pdf 

https://www.psqh.com/julaug08/resolution.html
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decreased as it was noted that their average preparation time for trials was 36 hours compared 

with only 2.5 hours for mediation. 11  

 

• “The Rush Model”:  

 

In 1995 the Rush Model was developed at Chicago's Rush Medical Center in response to the 

rapid growth in legal costs and unpredictable rising jury awards in malpractice cases in Chicago. 

It involves the development of a mediation agreement which explains that expenses are shared 

equally by both sides, describes confidentially, and defines finality. Mediators are selected by the 

plaintiff, an inducement for the plaintiff to participate, from a list of trained medical malpractice 

trial lawyers. A lawyer who traditionally would handle a plaintiffs' medical malpractice case is 

paired with a lawyer who traditionally defends these cases as co-mediators. 

 

Results:  

Between 1995-2000 

- No. of malpractice cases: 55  

- Percentage of successful resolutions: 80%  

- Time for resolution: within 1 year of filing of lawsuit; 3-4 hours of mediation 

- Reasons for success: met the emotional needs of the patients and the providers, win-win for 

both sides. 

 

• The Department of Veteran Affairs (VA) Model:  

 

Under this model, the designated medical center staff negotiated until, "the patient, next of kin, and 

their attorney, which the VA encourages them to retain, are satisfied with the compensation offered 

and believe it is fair.  

Results: 

Between 1987 and 2003, 170 settlements were negotiated at the Lexington VA, and only three 

resulted in trials. This gives the said model a 98.2% success rate.] 

• University of Michigan Model: 

 

The process includes open and honest discussion of an error or adverse event initiated by medical 

staff as soon as possible with patients. The staff conveys to the patient their intent to do all they can 

to help them heal as well as resolve any claim without litigation or expenses. 

Results: 

The disclosure policy has been effective in reducing the number of claims since its inception. Attorney 

fees have been reduced by two thirds. Additionally, the average time to resolve claims has decreased 

from 1,000 to 300 days. 

 

                                            
11 Szmania SJ, Johnson AM, Mulligan M. Alternative dispute resolution in medical malpractice: a 
survey of emerging trends and practices. Conflict Resolution Q. 2008;26:71–96 <http://cyber.sci-
hub.se/MTAuMTAwMi9jcnEuMjI0/10.1002%40crq.224.pdf> 
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• Internal Neutral Mediator Model: 

Some healthcare providers have adopted an ombudsman who is a neutral party who is trained to 

participate in disclosure and other conversations, focusing on the root cause of the issue, 

creating options and advocating for patients, providers and the organization. The National Naval 

Medical Center (NNMC) in Bethesda, Maryland was the first acute care hospital to institute an 

ombudsman program with demonstrated positive results.  

Results:  

82 cases were handled by the ombudsman in the first 18 months of the program. All were 

successfully resolved, the majority within 10 hours with no claims filed on those cases.  

2.3. NATURE OF DISPUTES HANDLED BY THE ORGANISATIONS:  

• Unexpected medical outcome 

• Doctor-patient relationships  

• Staff-patient claims and negligence issues 

• Claims of death related to treatment 

• Provider-insurer disputes 

Results:  

• Success: An average of 90% success rate was reported with success defined as the parties 

arriving at a solution.  

• Time: Informal disputes were reported to be resolved within a range of a few hours up to as 

long as a month. In more formal ADR processes, private mediators estimated that their cases 

were closed in 85 to 165 days, with the actual meetings lasting between one and three days. 

• Reasons for success: National Medical Error Disclosure and Compensation Act (2005) that 

allowed doctors to say sorry 

 

2.3.1. FLORIDA CASE STUDY12 

There was a study on the success of the Florida Patient Safety and Pre-Suit Mediation Program 

(FLPSMP). FLPSMP came into effect on January 1, 2008 across University of Florida (UF) Health. 

It begins at the time of admission with a pre-suit mediation agreement before receiving medical 

care where they agree to participate in mediation prior to a malpractice lawsuit. Florida already 

has laws mandating mediation in medical negligence claims.  

Results: 2008-2015 

• Average receipt to resolution time: less than 6 months 

• Net percentage of recovery for the plaintiff: 46% 

• Percentage of success: 87.4% 

• Total claims: 199, Total unresolved after pre-suit mediation: 25 

• Reasons for success: reduced legal expenses by 91% as compared to litigation claims, 

reduced total time taken for settlement of claims to 6 months 

• Total savings in legal expenses in each case which is mediated and not tried: $50,00013 

                                            
12 Mandatory Pre-Suit Mediation for Medical Malpractice: Eight-Year Results and Future Innovations 
<http://flbog.sip.ufl.edu/wp-content/uploads/2017/06/Jenkins_et_al-2017-
Conflict_Resolution_Quarterly.pdf> 
13 Metzloff TB. Alternative dispute resolution strategies in medical malpractice. Alaska Law Review. 
1992;9:429–457. 
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• Institutionalised mediation programs were started at Drexel and University of Pittsburgh 

Medical Center and the results are as follows14: 

Drexel was started in 2004 and of the 20 cases mediated between March 2004 and August 

2005: 17 cases were settled (success rate of 80%) 

Pittsburgh started a formal mediation program as well and it successfully settled 24 of 27 cases 

over a 1-year period for an 88% success rate and estimated $1,000,000 in savings in defence 

costs. 

• Mediation is however, less effective when ordered by a court. North Carolina practices 

widespread court ordered mediation and an empirical study performed by Duke and Wake 

Forest law schools found the success rate to be 23.7%.15 (The study sought permission to 

collect data from 46 court mandated mediations.) 

Arbitration 

Arbitration is viewed as less satisfying and less efficient than mediation but still more time- and 

cost-effective than litigation. One form of arbitration that is gaining popularity in the healthcare 

field is the pre-treatment arbitration agreement. This is an agreement that patients sign as a 

condition of being seen by a healthcare provider stating that any dispute arising will be settled via 

arbitration.  

These started being used as a response to the growth of medical malpractice claims in the 

1970’s. The use of pre-treatment clauses are popping up in physician and patient contracts, 

physician and malpractice insurance provider contracts, as well as patient and insurance 

company or HMO contracts.  

 

STATUS ACROSS STATES: 

• Six states have authorized pre-treatment arbitration clauses by statute—Alaska, California, 

Colorado, Louisiana, South Dakota and Utah. 

• Sixteen other states (Alabama, Delaware, Florida, Maryland, Ohio, Virginia, Georgia, Illinois, 

Vermont, Louisiana, New Jersey, New York, North Carolina, South Carolina, Texas, 

Washington) have statutes which provide that parties may agree to arbitrate post-treatment 

medical disputes. 

• Eighteen states (Connecticut, District of Columbia, Hawaii, Idaho, Indiana, Kansas, Maine, 

Massachusetts, Montana, Nebraska, Nevada, New Hampshire, New Mexico, North Dakota, 

Oregon, Pennsylvania, West Virginia, Wisconsin) use other means such as mediation and pre-

screening panels to resolve medical disputes. 

 

The binding nature of arbitration means the physicians forego the right to go to a jury trial 

and must take their case to an arbitrator.  Although awards are much more modest awards 

than juries, they are also more likely to award some type of award to the plaintiff, whether 

                                            
14 Creo RA, Shogan JO, Turner CT. Malpractice Case Alternative Dispute Resolution. Narberth, PA, 
USA: Physician’s News Digest; 2005. 
15 Peeples R, Harris C, Metzloff T. Following the script: an empirical analysis of court-ordered 
mediation of medical malpractice cases. J Disp Resolution. 2007;1:101–118 
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there is negligence or not. Further, the reported satisfaction levels are not as high as 

mediation and it was only a little less adversarial than litigation.16 

 

The other disadvantage to arbitration is that since it is a contract, it requires the consent of 

all parties and must fulfil all the qualifications for a contract, which means, that there is a 

possibility of the invalidation of the arbitration clause or agreement, in case one of the 

parties does not consent or did not have capacity to consent. 

2.3.2. FLORIDA STUDY ON SETTLEMENT VIA ARBITRATION 

Along with mediation, during or after mediation, the claim can be submitted for arbitration solely 

for the determination of damages. The survey studied data from 1990-2008 and observed the 

following: 

• Average time for resolution: 717 days  

• Average indemnity: $219,673 (higher than the average indemnity paid which is: $129,620) 

• Percentage: 86% of claims resolved ended in payment for the plaintiff 

PRETRIAL SCREENINGS  

It was observed that 70% cases of malpractice were summarily dismissed without merit but still 

involved legal costs of $24,000-$90,000. Pretrial screenings, which are informal screenings 

before litigation by a neutral party, allow for an assessment of the relative merits of each case as 

very often, patients are unclear on what qualifies as negligence. 17 

Also known as early neutral evaluation, this is a mandatory process in at least three states: 

Wisconsin, Maine, and New Mexico.  

• In Wisconsin, a panel consisting of a lawyer, healthcare provider, and layperson screen each 

case before litigation. Though they are named Medical Mediation Panels, these  are pretrial 

screening panels that work to exclude meritless claims and expedite resolution of claims with 

merit. 

• In Maine, a medical malpractice claim must be reviewed by a three-member prelitigation 

screening panel. Two members are physicians. The screening panel can be bypassed by 

consent of both parties. Alternatively, the panel can, again with the consent of both parties, 

act as a binding arbitration panel. The earliest medical malpractice pretrial screening panels 

date back to the 1960s.  

• In New Mexico, pretrial review panels were initially introduced as a voluntary resource in 

1962. After a wave of malpractice litigation crisis, the statute was upgraded to a mandatory 

process in 1976. During the next 20 years, the New Mexico panels screened more than 2100 

medical malpractice cases. Of these, almost 75% were successfully directed away from 

litigation. 

 

 

 

                                            
16 Rosengard LA, Parker M. Medical malpractice mediation: a ‘healthy’ resolution for patients, 
doctors and insurance companies. The ADR Advisor. 2010;Winter:1–3. 
17 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3314770/pdf/11999_2011_Article_2206.pdf  

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3314770/pdf/11999_2011_Article_2206.pdf
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3. Use of alternative dispute resolution in healthcare sector in 

European Union 
In European Union, there are separate institutions governing alternative dispute resolution in 

their own country. This is also pertinent to the healthcare sector and use of ADR in dispute 

arising in the medical malpractices and healthcare sector. 

A comprehensive list of various healthcare laws in all the states of Europe is hereunder.18 

3.1. UNITED KINGDOM:  

 

Unlike the USA which has a predominantly private sector health insurance system, UK medical 

malpractice laws have been dictated through common law against the National health Service 

(NHS) since its inception in 1948.19 NHS Resolution ran a pilot mediation scheme in the UK in 

2014 in relation to a group of medical negligence claims. The results were very positive, with well 

over half of the claims settling on the day of the mediation or shortly thereafter, with resultant 

litigation cost savings. In December 2016, NHS Resolution formally launched its mediation 

scheme and, where there has been engagement by parties, it has been positive in bringing about 

earlier resolution of claims. 

3.2. TURKEY 

In the face of increased malpractice claims and sky-rocketing damage awards, malpractice 

scholars have identified that traditional adjudication often fails to suit the parties’ needs and that 

trial alternatives may provide better and effective opportunities for reaching a resolution20.  

Points against litigation: 

• It tends to inspire costly and harmful defensive liability claim. 

• It inhibits communication between parties when robust communication is most urgently 

needed. 

All patients have a contractual relationship with the physician known as the “Hospital Admittance 

Contract” or a “Mandate Contract”.  

Types of mediation in Turkey: Traditional and Right Based. 

• Traditional Mediation It is the less structured out of the two mediations, it includes a single 

non-expert mediator counsel and the parties to reach a mutually acceptable agreement.  

• Rights based Mediation involves two mediators who are formally trained in mediation and are 

focused on the legal rights of the parties. 

 

                                            
18 http://www.eurogentest.org/fileadmin/templates/eugt/pdf/Overview_rights_lawsv2.pdf 
19 http://malpracticecenter.com/states/uk 

20 https://waset.org/publications/10005116/mediation-in-turkish-health-law-for-healthcare-
disputes 
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Institutional Mediations in Turkey are governed by the Turkish Mediation Law which was 

enacted in 2012. Arbitrations are governed by the Istanbul Arbitration Centre established in 

2014.  

As per the official record of the Justice Ministry’s Department of Mediation, vast majority of 

civil disputes in the area of healthcare have been successfully been mediated with a 

success rate of upto 98%. 

  

3.3. FRANCE 

In France, with regard to healthcare matters, the regional conciliation commissions for medical 

accidents were set up by Act No 2002-303 of 4 March 2002, relating to patients’ rights and the 

quality of the healthcare system21.  

The Medical Accidents Observatory analyses22 data on medical accidents, their compensation, 

and the financial and other consequences that flow from them. The data is reported by 

professionals, health organizations, insurers, Conciliation Commissions, the Public Guarantee 

Fund, and the Insurance Firms and Mutual Regulator. The database used for the 2010 report 

includes more than 4000 cases of medical accidents that settled for €15,000 or more and that 

occurred between 2006 and 2009. The total payment amount for this time period was 

€470,790,080. 

Causes: 

• Medical care was the primary cause of accidents, responsible for 85% of cases.  

• Inherent therapeutic risks were the most frequent (34% of cases),  

• Followed by negligence (27% of cases).  

• 18% of cases involved nosocomial infections.  

• Organizational misconduct occurred in 4% of cases, and  

• 3% of cases involved accidents due to prescription or product dispensing issues.  

• The nature of the accident was unknown in 1% of cases;  and the remaining 14% of cases 

involved other or unknown causes. 

Results: 

• Forty percent of claims were filed in the same year as the injury occurred;  

• 80% were filed within two years.  

• Five percent of cases involved claims made five or more years after the injury occurred. One-

third of the cases were settled in less than two years. Twenty percent of cases took 

approximately five years to settle, and 10% took more than ten.  

• Seventy percent of cases settled without litigation.  

• Eighty percent of these non-ligitious cases had been reviewed by a Conciliation Commission. 

Ninety-eight percent of cases handled by the Public Guarantee Fund were settled without 

litigation. Fifty-two percent of insurer-handled cases were settled amicably.  

• Cases settled without litigation accounted for 78% of the total payments amount. The 

average payment for cases settled without litigation was 50% greater than the average 

payment in litigated cases. 

                                            
21http://ec.europa.eu/civiljustice/adr/adr_fra_en.htm  
22 https://drexel.edu/~/media/Files/law/law%20review/fall_2011/Thouvenin.ashx 
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3.4. ITALY  

At the present time, legal actions against physicians in Italy number about 15,000 per year, and 

hospitals spend over €10 billion (~US$15.5 billion) to compensate patients injured from 

therapeutic and diagnostic errors23. 

STEERING AWAY FROM LITIGATION 

Healthcare costs will likely worsen as Italian physicians increasingly practice defensive medicine, 

thereby overutilizing resources with the goal of documenting diligence, prudence, and skill as 

defenses against potential litigation, rather than aimed at any patient benefit. To reduce the 

practice of defensive medicine and healthcare costs, a possible solution could be the 

introduction of an extrajudicial litigation resolution, as in other civil law countries, and a reform of 

the Italian judicial system on matters of medical malpractice litigation. 

NEED FOR ALTERNATIVE DISPUTE RESOLUTION  

• In Italy today, more than 15,000 medical liability actions are filed per year against doctors, 

and hospitals (through their insurance companies) must spend over €10 billion 

(~US$15.5 billion) annually to compensate for therapeutic and diagnostic errors (Hinting at 

an increase in both the magnitude as well as costs of disputes).  

• DUALITY OF PROCEEDINGS 

Generally, when a claim is pursued through a criminal court, the prosecutor bases his inquiry on 

documents and surreptitious examination of the patient and orders the sequester of the clinical 

files of the patient, leaving the physician without access to his own records [47]. In part this 

reflects a legal system that has given a particularly expansive interpretation to physician liability 

when the outcome is adverse in any way [30]. It also reflects a tactic by plaintiffs’ attorneys who 

can use the threat of criminal sanctions to compel the payment of money damages 

Solutions 

• A proposed solution is to reform the professional liability system, introducing a no-fault 

compensation system already active in Scandinavian countries and in New Zealand. Sweden 

was the first to introduce this system in 1975. 

• In Italy there is the commissione conciliativa(arbitration board) on matters of medical liability 

established by the Autonomous Province of Bolzano (North Italy). They are based on German 

Model.  

 

 

                                            
23 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2628502/#CR71 

5.4% of all incoming mediations in 2017 related to medical malpractice. It witnessed a 

participation of 42%. The median value of mediation disputes was 50,000 euros. While the 

average success rate of mediation when parties go further than the meeting in Italy was 43%, 

for medical malpractice it was a mere 11% with 89% of the mediations not reaching an 

agreement. The data for length of mediation in cases when agreement was reached is available 

only across sectors and was 129 days.  

 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2628502/#CR47
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2628502/#CR30
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3.4.1. Statistics on Cases in Healthcare Sector in Italy 

 

MEDICAL MALPRACTICE DAMAGES (JANUARY 1- DECEMBER 31 2017) 

INITIAL PENDING INCOMING RESOLVED FINAL PENDING 

4,914 8,967 9,024 4,857 

 

In 2018, 4.6% of the incoming mediations were on medical malpractice. 44% of these 

mediations had participation from all parties involved. As opposed to 2017, 14% of the 

mediations taking place were successful, up by 3% from last year. The average length of 

mediations where an agreement was reached was 143 days.  

MEDICAL MALPRACTICE DAMAGES (JANUARY 2018- 30 SEPTEMBER 2018) 

INITIAL PENDING INCOMING RESOLVED FINAL PENDING 

4,857 5,124 5,013 4,967 

 

EU Directive 2008/52/CE24 is the main statutory instrument prepared by the Community 

Legislature and while it specifically only dealt with cross-border disputes, Recital 8 of the 

Directive provided that “nothing in the same should prevent member states from applying the 

same to internal mediation procedure”. Since then, many countries have used it to introduce 

organic regulation of mediation in the national sphere and have made efforts to use mediation 

for more effective dispute resolution and reduce the workload of the courts.25 

The first statistical data on the use of mediation was however, not positive. The report observed 

that only Italy registered more than 200,000 mediations per year and other countries reported 

figures between 500-10,000.26 

 

3.5. GERMANY 

In Germany, in the 1970s, the Gutachterkommissionen (advisory committees) and the 

Schlichtungsstellen (arbitration boards, expert panels for extrajudicial malpractice claims 

resolution) 

These collegial bodies are designed to encourage a rapid extrajudicial conciliation of malpractice 

claims. The Gutachterkommissionen evaluates physician conduct, helping the patient and 

physician to understand when the claim is, respectively, founded or unfounded, while the 

                                            
24  The directive on civil and commercial mediation, issued by the European Council on May 21st 

2008 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:En:PDF 

25https://ebuah.uah.es/dspace/bitstream/handle/10017/28939/italian_aveta_AFDUA_2016.pdf?seq

uence=1 

26http://www.europarl.europa.eu/RegData/etudes/etudes/join/2014/493042/IPOL-

JURI_ET(2014)493042_EN.pdf 
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Schlichtungsstellen, in case of proven physician liability, concludes the proceedings with a 

proposal made directly to the insurer, which itself take part on the activity of the 

Schlichtungsstellen. Even if on a voluntary basis, the number of cases submitted to these panels 

has been constantly growing since. In 90% of cases decided upon by the panel, civil litigation was 

avoided27.  

Between 2000 and 2003, the Norddeutsche Schlichtungsstelle, the largest of the 12 institutions 

active in Germany, concluded 10,513 Schlichtungsverfahren (panel proceedings), more than ¾ 

of them related to surgical specialties; most of the claims addressed operations and 

postoperative therapy. Decisions in favor of the patient were given in 25% to 30% of all the 

cases. 

3.6. NETHERLANDS  

 

The data available was published in the Judiciary Quarterly and studies court-connected 

mediation in Netherlands over a period of ten years (1999-2009). Health has been categorised 

as a civil suit and the data is divided into civil, administrative and tax matters. The Netherlands 

judiciary began referring cases to mediation in 1999. 28 

 

A total of approximately 3,700 and close to 4,200 cases were referred in 2008 and 2009 

respectively. In at least 90% of the referred cases the mediation process was actually started. Of 

these started mediations 84% have been completed. In assessing the motives of litigants to opt 

for mediation, 69% people reported that mediation would be better for the future relationship 

with the other party. The success rate of mediation for civil cases was found to be 45% for cases 

with full agreement and 9% with partial agreement. When full agreement was reached, 

approximately 90% of the litigants reported satisfaction with the mediator’s performance (but 

this for all types of litigants) 

The processing time for mediation in civil cases was noted to be as follows for 2009: 

• 131 days in cases of full agreement 

• 209 days in cases of partial agreement 

• 187 days in cases of no agreement 

• But the net processing time which excludes admnistrative activities involved in the mediation 

process puts the average at 65 days for civil cases.  

 

Civil cases of mediation involve an average of almost 7 contact hours. Further, cost savings in 

cases of full agreement are at 303 euros and if no agreement is reached, the cost is at 220 

euros (but this is also because it involves family matters as well.) 

 

 

                                            
27  Neu J, Scheppokat KD. Increasing patient safety by utilising datapools of medical arbitration 
boards, at Patient Safety Research Conference, Porto, 2007. 
28 https://www.rechtspraak.nl/SiteCollectionDocuments/Customized-conflict-resolution-
Court-connected-Mediation-in-The-Netherlands-1999-2009.pdf 

 

https://www.rechtspraak.nl/SiteCollectionDocuments/Customized-conflict-resolution-Court-connected-Mediation-in-The-Netherlands-1999-2009.pdf
https://www.rechtspraak.nl/SiteCollectionDocuments/Customized-conflict-resolution-Court-connected-Mediation-in-The-Netherlands-1999-2009.pdf
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3.7. IRELAND 

The Mediation Act, 2017 which came into force in January 2018 obliges lawyers to provide their 

clients with details of mediation services and information about the benefits of mediation.  

The most recent figures available from the State Claims Agency (SCA) indicate that mediation this 

context has enjoyed a low uptake to date. 

In 2014, the SCA reported that of 488 medical negligence claims resolved, a mere 13 were 

resolved via mediation. Similarly, only a fraction of claims were resolved via mediation in 2013, 

with the SCA reporting that out of 419 claims resolved that year, only 19 were resolved through 

mediation.29 

3.8. DENMARK, SWEDEN, FINLAND:  

These countries do not use mediation techniques to resolve medical liability claims.30 But they 

have a high number of medical liability claims. By way of making a claim, they wish to obtain an 

explanation, an apology and financial compensation is third in their list of priority.  

Sweden’s general welfare system pays for 80 percent of a victim’s sick leave and the healthcare 

system takes care of all medical expenses.31 Its vast general welfare and public healthcare 

systems, which already cover a large percentage of a med mal victim’s costs before the country’s 

malpractice compensation system even kicks in.  

4. Use of ADR in healthcare sector in Australia 
4.1. Health care complaints schemes 

The data is from the 2003 report by the National Alternative Dispute Resolution Advisory Council. 

It enlists use of different forms of ADR in different regions in Australia. 32  

 

                                            
29 https://www.irishexaminer.com/breakingnews/views/analysis/mediation-process-still-has-a-

long-way-to-go-847312.html 

30 

http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.464.3353&rep=rep1&type=pdf#page=17 

31 MEDICAL MALPRACTICE IN SWEDEN AND NEW ZEALAND, Jocelyn Bogdan 

32 
https://www.ag.gov.au/LegalSystem/AlternateDisputeResolution/Documents/NADRAC%20Publicati
ons/ADR%20Statistics.pdf  
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REGION FORM OF 

ADR 

  1998-

99 

1999-00 2000-01 2001

-02 

Australian 

Capital 

Territory 

ACT 

Community 

and Health 

Services 

Complaints 

commission

er 

Conciliatio

n 

No and % 

of open 

cases at 

conciliatio

n stage 

 5% 5% 18 (8%)  

 Outcomes of 

confidential 

conciliation 

not recorded 

    

New South 

Wales 

Health Care 

Complaints 

Commission 

 

Conciliatio

n (referred 

to Health 

Care 

Conciliatio

n Registry) 

Complaint

s 

assessed 

as 

suitable 

for 

conciliatio

n 

 208 240 330  

 Number and 

% of 

complaints in 

which: 

Agreement 

reached 

 

 

41(28%

) 

 

 

63(76.8

%) 

 

 

67(82.7

%) 

 

 Terminated: 

no 

agreement 

reached  

2 (1.4% 15(18.3

%) 

13(16%)  

 Referred 

back: 

conciliation 

cancelled 

3 (2%) 3(3.7%) 1 (1.2%)  

 Referred 

back: 

conciliator 

recommende

d 

investigation 

0 1(1.2%) 0  

Health 

Conciliation 

Registryi 

Conciliatio

n  

Numbers of 

referrals 

received 

 77 89 107  

 Agreed 57 61 74  

 Not agreed 9 11 11  

 Withdrawn 11 17 22  
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Northern 

Territory 

Health and 

Community 

Services 

Complaints 

Commission 

Counselling/ 

mediation/ 

case 

conference 

Number (and %) of total 

complaints resolved through 

counselling, mediation or case 

conference 

23 

(7%) 

31 

(6%) 

17 

(18%) 

25 

(15%) 

QUEENSLAND 

Health Rights 

Commission 

Conciliation Complaints 

closed 

following 

conciliation 

 167 139 163 173 

 Agreement not 

reached 

11 11 13 11 

 Agreement 

reached 

25 9 10 27 

 Disagreement 

fully explored 

67 49 70 51 

 Disagreement 

fully explored/ 

partial 

agreement 

1 20 15 29 

 Settlement 

negotiated 

36 29 21 30 

 Withdrawn 

during/from 

conciliation 

15 18 22 15 

 Withdrawn 

from 

conciliation to 

take legal 

action 

12 3 12 10 

Tasmania 

Health 

Complaints 

Commissioner 

Conciliation  Number of 

complaints 

received 

  411 392 284 

Number of 

complaints 

referred to 

conciliation 

   4 3 

 Agreement 

reached (%) 

  67% 33% 
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Victoria 

Health 

Services 

Commissioner 

Conciliation Number of 

complaints 

referred to 

conciliation 

  67 97 457 

Number of 

complaints 

managed by 

conciliators 

 217    

Number of 

complaints 

closed by 

conciliators 

 62    

 Agreement reached 

(%) 

66% 87% 89%  

 No agreement reached 3% 0%   

 Withdrawn by user 23% 9% 8%  

 Withdrawn to go to law 8% 4% 3%  

 Resolved:    92% 

 Apology given    6% 

 Change in 

procedure/policy 

   1% 

 Compensation    20% 

 Explanation/informatn. 

Provided 

   65% 

 Referred to 

registration boards 

   1% 

 Non-conciliable    7% 

Western 

Australia 

Office of 

Health Review 

Formal 

conciliation 

and 

negotiated 

settlement 

(informal 

conciliation) 

No. of 

formal 

conciliations 

 3 0 1 1 

No. of 

negotiated 

settlements 

 79 110 90 89 

 

                                            
i Separate figure provided by Health Conciliation Registry (HCR), which differ from those of the Health Care 

Complaints Commission (HCCC). Not all complaints assessed by the HCCC as suitable for conciliation are 

actually referred to the HCR, ie party(s) do not consent to conciliation, or party(s) may not respond to the HCCC 

in the specified timeframe. HCR counts the total amount of conciliations completed in the financial year, 

including cases received the previous financial year that had not been finalised. 
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Note 
This note is distributed on a strictly confidential basis. It has been prepared exclusively for the 

benefit and internal use of the recipient and does not carry any right of reproduction or 

disclosure. The information and projections contained herein cannot be disclosed, reproduced or 

used in whole or in part without express prior written permission of contact persons mentioned 

herein. 

No representation or warranty is given as to the achievement or reasonableness or completeness 

of any idea and/or assumptions presented here. The presenters nor their respective affiliates 

shall have any liability (including liability to any person by reason of negligence or negligent 

misstatement) for any loss arising from use of this note and its contents (express or implied). 

This note does not claim to contain all information that recipient may require. Recipient should 

not construe any information contained herein as advice relating to business, financial or 

investment matters. 

Where this note summarizes provisions of other documents, recipient should not rely on the 

summary and the relevant document must be referred for any conclusion. 

Any legal interpretation is based on the facts made available to us and on the statutory/legal 

position including the judicial and administrative interpretations thereof prevailing up to and 

inclusive of the date of this note. 
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